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TOM TAT

Hiép hoi cac qudc giaDong Nam A (tén goi tét la ASEAN) sau hon 50 ndm hinh thanh va phat trién
da dan khédng dinh vi tri cia minh trong hé théng qudc té. T6 chiic qudc té lau ddi nhét va lén
nhat khu vuc Bong Nam A nay dugc du doan rdng sé trd thanh nén kinh té€ I6n thi 5 trén thé gidi
trong nam 2020. Bén canh van dé phat trién kinh t& cho khu vuc, ASEAN cling chi trong cac muc
tiéu chinh tri, trong d6 ndi bat nhat la muc tiéu bdo dam hoa binh, an ninh va én dinh trong khu
vuc Bong Nam A. Tuy nhién, muc tiéu nay chinh 1a noi ASEAN hiing chiu nhiéu chi trich, dat biét |3
khi nhdc dén cac vén dé vé tranh chdp bién Béng va khiing hodng ngudi ti nan Rohingya. Cac chi
trich cho rang ASEAN da khong that su hoat dong hiéu qua hay chua cé mét nd luc dang ghi nhan
trong cac van dé nay. Tham chi, Simon Chesterman, Trudng Khoa Luat dai hoc qudc gia Singapore,
da dat cau hoi: "ASEAN c6 ton tai hay khong?" BE tré 15i cau hdi kha bao quat nay, bai viét sé xem
xét tu cach phap ly ctia ASEAN trong hé théng phép luat quéc té. Day la co s& dé khang dinh su
ton tai nhu mét cha thé doc 1ap ctia ASEAN so véi cac qudc gia thanh vién. Sau dé, bai viét sé xéc
dinh quyén nang phép ly ctia ASEAN déi véi an ninh khu vuc dé ching minh réng trudce ludt phap
quoc té ASEAN thuc su cé trach nhiém trong viéc giai quyét cac xung dot trong khu vuc.
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DAT VAN PE

Nam 2020 ddnh d4u cdt mbc 53 nam hinh thanh va
phét trién clia Hiép hoi cac quéc gia Pong Nam A
(ASEAN). Day la t6 chtic qudc té 1au doi va 16n nhat
tai khu vuc nay véi tat ca 10 nude thanh vién, bao gom
Brunei, Campuchia, Indonesia, Lao, Malaysia, Myan-
mar, Philippines, Singapore, Thai Lan va Viét Nam.
Dén ndm 2020, theo du béo ctia Dién dan kinh té thé
giGi (WEF), ASEAN rét c6 thé sé trd thanh nén kinh
t€ 16n thi 5 toan cu'. Bén canh cic muc tiéu phét
trién vé kinh t€, ASEAN con 1a mét t§ chiic chinh tri
quan trong tai khu viyc véi tham vong giti gin nén hoa
binh va an ninh Déng Nam A 2. Tuy nhién, vé6i vai trd
nay ASEAN dang hting chiu nhiéu chi trich, dac biét
la khi d€ cap vin dé ndi bat tai khu vuc la cdc tranh
chép & bién Dong.

D6i v6i vdn dé tranh chdp dai ding va ngay cang phtc
tap tai Bién Dong, da s6 cdc nha binh luan cho ring
ASEAN da khong hoat dong hiéu qua khi sy doan
két noi bo bi lung lay. Rizal Sukma - gidm déc diéu
hanh Trung tdm Nghién ctu Chién lugc va Quéc té
(CSIS) Indonesia- cho rang viéc khong dua ra dugc
mot Thong cdo chung tai Hoi nghi Bo trudng Ngoai
giao l4n thi 45 ctia ASEAN la d4u hiéu cho thdy
nhiing bit déng cta cic nudc thanh vién vé vin dé
Bién D()ngs. Su thiéu doan két ndi bo thé hién & chd

cac qudc gia thanh vién ASEAN chép nhéan cic cudc
gdp mit va doi thoai song phuong mot cach riéng 1é
v6i Trung Quéc, dién hinh 13 Campuchia, lya chon
duy tri quan hé véi Trung Qudc vi lo s¢ bat 1gi d6i véi
cd nhan quoc gia hon 13 sy théng nhét chung ctia toan
khéi ASEAN [ 4, tr. 34-39]. Dang thét vong nhit d6
la viéc ASEAN da khong dua ra dugc mot tuyén bo
chung vé Phan quyét ctia Toa trong tai qudc té trong
vu kién gitia Philippines va Trung Quéc>.

Tu nhiing thuc t€ trén cho thdy sy thu dong, phin
tan va thi€u hiéu qua ctia ASEAN trong viéc d6i pho
véi cac van dé€ an ninh ctia khu vyc. Tham chi, Si-
mon Chesterman, Trudng Khoa Luat dai hoc qudc
gia Singapore, da dit cau hdi: “ASEAN c6 ton tai hay
khong?” [6, tr.83]. DE tra 15i cau hoi khé bao quat
nay, bai viét sé xem xét tu cach phap ly cia ASEAN
trong hé théng phdp luat quéc té. Day la co s¢ dé
khing dinh sy to6n tai nhu mot cht thé doc lap cta
ASEAN so véi cac quéc gia thanh vién. Sau do6, bai
viét sé xdc dinh quyén nang phdp ly cia ASEAN déi
v6i an ninh khu vyc dé€ chting minh rang trudc luit
phép quéc té€ ASEAN c6 trach nhiém trong viéc giai
quyét cac xung dot trong khu vuc.

TU CACH PHAP LY CUA ASEAN

Trich dan bai bao nay: Trang P N M. Trach nhiém ctia ASEAN véi cac van dé an ninh khu vuc: géc nhin
cha luat phap quéc té . Sci. Tech. Dev. J. - Soc. Sci. Hum.; 5(2):999-1007.
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Ly thuyét vé Tu cach phap ly ctia Té chuc
quéc té

Tu cach phap ly quéc té ctia mot t8 chic quoc té 1a
diéu kién tién quyét lam phat sinh quyén va nghia vu
ctia t6 chiic qudc té (tach biét so v6i quyén va nghia vu
cua cac thanh vién), va di kém theo do6 con 1a quyén
duoc khai kién cac chti thé khac hoic bi khéi kién ra
cac toa an qudc té 7. Pic biét theo diéu 2 ctia Du thao
vé Trach nhiém phép ly ctia T8 chiic quéc té ndm 2011
(2011 Draft Articles on the Responsibilities of Inter-
national Organizations, viét tit DARIO 2011), mét t6
chtic quéc t€ mudn ton tai ddc lap trong hé théng phap
luat qudc té can phai lam r6 tu cach phap ly nay.

Viéc xdac dinh tu cdch phdp ly ciia moét t8 chiic quéc
té chua bao gi¢ 1a mot diéu dé dang. Cac hoc gia hién
tai ciing dua ra nhiéu hoc thuyét khac nhau dé€ gitp
chting minh su ton tai ctia yéu t6 luat hoc nay cua céc
t6 chitc quéc t&8-10,

Hién nay tam thoi c6 2 ly thuyét néi bat ban vé vin dé
ndy, tuy nhién, c¢6 thé ndi ndi ham ctia 2 hoc thuyét
nay la d6i nghich 1an nhau. Hoc thuyét dau tién nhin
manh vé€ ¥ chi ctia cdc qubc gia khi thanh lap cac t6
chiic quoc t€ (‘Will theory’). Hoc thuyét nay cho ring
viéc xac dinh tu cach phép Iy ctia mot t6 chiic qudc t&
phai dya trén viéc cic qudc gia sang 14p c6 mudn cdp
tu cdch phap Iy cho t6 chiic qudc t&€ nay hay khong.
Y chi nay phai dugc thé hién ré rang bing hinh thtic
mot diéu khodn trong céc hiép udc thanh lap. Vi du
nhu t8 chtic Lién minh Chau Au (EU) dugc cic quéc
gia thanh 14p trao cho tu cach phap ly tai di€u 46 Hiép
udc Lisbon. Hay c6 thé tim thdy diéu khoan tuong
ty khéng dinh vé tu cdch phép ly cia Ngan hang thé
gi6i (WB) va Quy Tién té quoc té (IMF) trong cac hién
chuong thanh 14p nén cac t6 chiic nay. Diéu nay nhin
manh tdm quan trong cta chtl quyén va vai tro cha
dong clia cac quéc gia [ 7, tr.53].

Hoc thuyét thd hai coi trong chiic ning cua céc t8
chtic qudc t€. Mot trong cic hoc gid ing hé manh mé
cho hoc thuyét nay 1a Finn Seyerster. Vi luét su ngudi
Na Uy nay nh4n manh vao cai ma ong goi 1a “orga-
nizationhood” (tam dich: cuong vi mét t6 chiic), c6
tinh chat tuong tu nhu “statehood” (tam dich: cuong
vi quéc gia) [, tr.21]. D& x4c dinh tu cach phap Iy
qudc té ctia mot t8 chic qudc té cin cén ct vao cic
hanh vi va hoat dong ctia t6 chiic nay. Mot trong céac
khia canh d€ xem xét do la khi céc t§ chiic qudc té€
6 cac hanh vi mang tinh chat riéng, doc lap véi cac
thanh vién ctia né, vi du nhu la dua ra cac nghi quyét
mang tinh chét bat budc d6i v6i cac thanh vién thi né
6 thé dugc hiéu la di s& hitu tu cach phép ly qudc
t&€ [12, tr.47]. Hoc thuyét nay rdt hiu ich va quan
trong trong viéc tra 16i vé tu cach phap ly quéc té ctia
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cdc t6 chitc ma trong céc hiép uéc thanh l4p hay hién
chuong ctia né khong dé cap dén diéu nay. Dién hinh
la trong Hién chuong Lién hiép qudc khong hé nhic
dén viéc t6 chiic nay c6 tu cach phép ly hay khong.
Tuy nhién, trong y kién tu van phép Iy ctia minh & vu
viéc Trach nhiém boi thudng ctia Lién hiép qudc, Toa
4n cong ly qudc té€ (IC]) da khing dinh tu cach phdp
1y ctia Lién hiép quéc nhu sau:

“Theo y kién cta Toa, TS chiic (Lién hiép qudc) da
dugc tru dinh cho viéc thuc hién va thy hudng, va
trén thyc t€ da dang thuc hién va thu hudng cac chic
ndng va quyén ma chi c6 thé dugc ly gidi trén co s&
ctia viéc s& httu [...] tu cach phép 1y qudc té€ va nang
luc dé c6 thé hoat dong trong linh vic qudc té. Hién
tai déy 14 loai hinh t6i cao cta t8 chiic quéc té, va né
khong thé nao thuc hién cic y dinh ctia cdc nha sdng
lap néu nhu né khong s hitu tu cich phap ly quéc
t€. Can phdi nhén thiic ring cdc thanh vién ctia né
béng viéc giao phé nhiing chiic ning nhét dinh va véi
cac nhiém vu va trach nhiém kém theo da trao cho né
cdc quyén ning cin thiét d€ thuc hién hiéu qua cac
nhiém vy nay... Tt d6, Toa di dén két luan ring T6
chiic quéc té nay [UN] 1a mét cha thé quéc t&”[ 13,
tr. 9]

Trén mot phuong dién nhat dinh, c6 thé suy luén ring
ICJ da dua ra két ludn ctia minh vé tu cach phéap ly
qudc té€ ctia Lién hiép quoc dua trén cic lap luan ctia
hoc thuyét chiic nang.

Tu cach phap ly quéc té ctia ASEAN

Du cin cti vao bat ky hoc thuyét nao ndi trén, hoan
toan ¢6 thé chiing minh dugc tu cach phap Iy quéc t&
ctia t6 chiic ASEAN tii khi t6 chiic nay cho ra doi ban
Hién chuong ctia minh vao nam 2008.

Thi nhit, cic quéc gia thanh vién ASEAN thé hién
rit rd quyét tam trao cho ASEAN mot tu cach phap ly
qudc té Xudt phéat diém tit Chuong trinh hanh dong
Vién Chan ndm 2005, cac qudc gia thanh vién ASEAN
da lén ké hoach cho viéc soan thao mdt hién chuong
do6ng vai tro 1a khung phép ly cho tét ca cac hoat dong
clia ASEAN . Trong héi nghi thugng dinh ASEAN
lan thu 11 tai Kuala Lumpur ndm 2005, cdc qudc gia
thanh vién da ky két Tuyén bé thanh lap Hién chuong
ASEAN. Trong do, tai diém s6 5 c6 ghi rang “Hién
chuong ASEAN sé trao cho ASEAN tu cach phap ly
quéc t&1°. ASEAN ciing hinh thanh Nhém céc c4
nhén sudt xdc (Eminent Person Group - EPG) bao
gém 10 ngudi dai dién cho 10 quéc gia thanh vién
vGi cong viée 1a dua ra cdc d€ xudt cho viéc soan thao
Hién Chuong'®. Nam 2006, theo bao céo ctia EPG,
ASEAN cin phai ¢6 mot tu cach phap ly d€ bo may
ctia T6 chiic dugc hoat dong hiéu qué va dép ting dugc
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nhiing muc tiéu méi va vai trd méi chia ASEAN.
Tiép dén, tai hoi nghi thugng dinh ASEAN lan thu 12
vao nim 2007, ASEAN thanh 1ap Luc lugng giai quyét
cong viéc cép cao (High Level Task Force - HLTF) dé
soan thdo ra mét ban Hién chuong hoan chinh dya
trén nhiing khuyén nghi tli bao cdo ctia EPG 8. Cuéi
cung, Hién chuong ctia ASEAN da dugc cac qudc gia
thanh vién ky két vao Hoi nghi thugng dinh ASEAN
lan thd 13 vao thang 11 ndm 2007. Pén thang 12 nam
2008, Hién chuong bat dau c6 hiéu luc phap ly. Theo
diéu 3 ctia Hién chuong, ASEAN la mot t6 chtic lién
chinh phti ¢6 tu cach phap ly. Sau d9, c6 thé khing
dinh khong c6 mét tranh céi trong viéc xac 14p tu cach
phép Iy qudc té cia ASEAN gitia cac thanh vién ctia t6
chtic nay. T4t ca cac van ban chinh thiic cia ASEAN
déu chao miing sy kién Hién chuong ra doi va khing
dinh lai tu cach phap ly ctia ASEAN.

Thit hai, ASEAN c¢6 mét cdu truc t§ chiic rd rang véi
céc chuc nang chuyén biét, doc lap véi cdc qudc gia
thanh vién. Hay néi r6 hon, ASEAN c6 mét bd may
vGi cidc co quan cu thé thuc hién cic nhiém vu cta
t6 chiic va ra quyét dinh 1én cic thanh vién. Dau
tién phai ké dén la Hoi nghi thugng dinh ASEAN
(ASEAN Summit), day la co quan quyét dinh chinh
sach tdi cao clia ca t6 chtic. K& dén, ASEAN con céd
cac co quan diéu phdi thuc hién cic quyét dinh cta
Hoi nghi thugng dinh ASEAN bao gom H¢i dong
diéu ph6i ASEAN (ASEAN Coordinating Council);
Céc hoi dong ctia Cong dong An ninh-chinh tri, Cong
dong kinh t€, Cong dong Van hoa-Xa hoi; Uy ban cac
dai dién thuong truc (Committee of Permanent Rep-
resentatives to ASEAN); va Tong thu ky ASEAN ciing
nhu ban thu ky ASEAN. Cuéi ciing, can ct theo diéu
5 ctia Hién chuong, 10 qudc gia thanh vién c¢6 trach
nhiém phai thyc hién tét ca cac nghia vu do T8 chic
dua ra. Dic biét, cdc trudng hgp vi pham va khong
tudn thi cdc nghia vu noi trén, sé dugc dua ra trude
Hoi nghi thugng dinh ASEAN quyét dinh [, p.14].
Thu ba, ASEAN c6 cac nang luc hanh vi d6i ngoai
thé hién tu cach phdap ly qudc té€ trong hé théng phép
luat quéc té. Cac hoat dong doi ngoai cia ASEAN da
dugc néu ra trong cac van ban quan trong trudc day,
bao gom Tuyén b6 Bangkok 1967, Tuyén bd hoa hgp
Bali 1976, Hiép udc Than thién va hgp tdc Dong Nam
A 1976 va Thoa thuan khung vé Tang cudng hop tic
kinh t€ cia ASEAN 1992. Tuy nhién, phai dén khi
c6 Hién chuong ASEAN ndm 2008, thi cac hoat dong
d6i ngoai nay dugc phdp ly hod véi nhiing diéu khoan
cu thé&. Chuong XII cta Hién chuong quy dinh vé
hoat dong d6i ngoai ctia ASEAN. Trong d9, theo diéu
41 cta Hién chuong, ASEAN c6 khé ning tham gia
ky két cac hiép udc qudc té€ véi cac chu thé khac ctia
Luét qudc té. Quan trong hon, vao nam 2011, ASEAN

ciing da thong qua Quy dinh vé thu tuc ky két cac Hiép
u6c quéc t& bai ASEAN ' cu thé hoa thdm quyén ky
két hiép udc quoc té ctia ASEAN. Tai quy dinh s6 2 ¢
néurd: “[...] cachiép udc qudc té [ky két] boi ASEAN
[...] c6 nghiala céc thod thuan bidng vin ban, bat chip
tén goi la gi, dugc diéu chinh bdi luat qudc té tao ra
quyén va nghia vy cho ASEAN nhu la mot thuc thé
ddc lap vé6i cac quéc gia thanh vien[ %, p.1]

Trén thuc té, ti sau khi théng qua Hién chuong
ASEAN vao ndm 2008, c6 hai vin kién phap ly quan
trong nhin manh tu cdch phap ly nay cta td chic cac
nudc Pong Nam A. D6 1a Hiép udc vé dic quyén va
quyén mién trit cia T§ chiic giita cac thanh vién 2
va Hiép udc vé viéc dit tru sd tai Indonesia va quyén
mién trit cho ban thu ky ctia ASEAN gitta Indonesia
va ASEAN?!, Céc hiép uc qudc té nay déu khing
dinh tu cach phap ly ctia ASEAN nhu mét chu thé doc
lap ctia ludt quéc té. Ngoai ra, cac hiép udc nay con
cong nhin quyén mién trii cho Téng thu ky ASEAN
va céac vién chtic cta t6 chiic nay. Hon hét cac hiép
udc con cho phép ASEAN tham gia vao cac hoat dong
phép Iy theo ludt qudc gia. Cic hoat dong nay bao
gom ky két hgp dong, s¢ hitu dong san va bat dong
san cung véi viéc tham gia vao hoat dong tranh tung
trude toa [2%, p.4]. Ngoai ra, Téng thu ky ASEAN sé
dai dién cho t8 chic trong cdc hoat dong nay. Viéc
ky két hiép udc v6i mot chu thé khac cta ludt qudc
t€ (Indonesia) va cho phép cac vién chtic cta t6 chic
hudng thu cdc ddc quyén va mién trit dd nhin manh
tu cach phép ly ciia ASEAN.

ASEAN ciing c6 cac hoat ddng d6i ngoai quan trong
v6i cdc bén thit ba. Mot vi du dién hinh 1a viéc My
glii dai st clia minh tai t§ chic nay??. Hay, Téng
thu ky ASEAN, dai dién cho t§ chtic nay, ky két cac
van ban ghi nhé vé hop tac gitia ASEAN va Lién hiép
quéc (UN)23, Ngoai ra, ASEAN con c6 cac hop tac
v6i cac t6 chiic quéc t€ khac nhu T8 chiic Lao dong
quéc t€ (ILO), T8 chiic hgp tac Thugng Hai (SCO)
hay T chtic gido duc, khoa hoc va vin hod Lién hiép
quéc (UNESCO) 24,

Nhu vay c6 thé khing dinh ASEAN 1a mot chti thé ctia
hé théng phap luat quéc té, tén tai mot cach doc lap
v6i cac qudc gia thanh vién ctia nd. Bén canh tu cach
phép ly nay, ASEAN con c6 cac trach nhiém ctia minh,
ma néu khong thuc hién sé dan dén cac hé phap phép
ly tuong ting. Phan tiép theo ctia bai viét sé phan tich
trach nhiém gin git an ninh khu vyc ctia ASEAN.

TRACH NHIEM GIN GIU AN NINH
HOA BINH KHU VUC ASEAN

Khong kho dé khdng dinh réing viéc gitt gin hoa binh
va an ninh khu vuc 1a mot trong nhiing nhiém vu
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trong tdm hang dau ctia ASEAN. N6 trudc hét dugc
khéng dinh trong chinh Hién chuong ctia t6 chiic nay,
cu thé 13 trong 161 néi dau, diéu 1 vé muc dich cta t6
chtic va diéu 2 v€ nguyén tic hoat dong ctia ASEAN.
Thong thuong, 16i noéi ddu cung véi cac diéu khoéan vé
muc dich va nguyén tic ctia mot t6 chiic qudc té mang
tinh chit hudng dan cho toan bd hoat dong cta t6
chtic 36, cho nén, mudén hiéu ro vé vai tro ma ASEAN
cho ring minh ddm nhiém cin phai phan tich mot
cach cu thé cac diéu khoan nay.

Trong diéu 1 khoan 1 ctia Hién chuong ghi nhan muc
dich clia ASEAN la “gin giii va ting cudng hoa binh,
an ninh va 6n dinh, va hon niia cing c6 cic gia tri
huéng dén hoa binh trong khu vyc”

Trudc hét, can xac dinh “khu vuc” dugc nhic dén
trong di€u 1 nay bao gom cdc gi6i han dia Iy nao.
Trong diéu 2 ctia Hién chuong ASEAN c6 nhic dén
nguyén tic “ton trong cht quyén [...], toan ven lanh
thd [...] chia cdc quoc gia thanh vién”. Nhu véy, “khu
vic” ma diéu 1 nhic c6 thé dugc hifu la cdc viing ma
cdc quéc gia thanh vién c6 dugc cac dic quyén ma
Luét qudc té cho phép (d6 la cha quyén, quyén cha
quyén va cdc quyén tai phén). Cu thé hon, “khu vyc”
& day bao gom vung dit thudc chtt quyén qudc gia va
vung troi trén phan dat do, cling véi ndi thuy, lanh
hai va viing trdi trén hai viing bién nay, ngoai ra con
c6 vung bién dic quyén kinh t€ va thém luc dia cua
10 nudc thanh vién ASEAN. C6 thé thé ring, khu vuc
bién Pdéng ndm hoan toan trong gisi han dia Iy dugc
nhéc dén trong Hién chuong ASEAN.

Cuym tit “hoa binh, an ninh, va én dinh” thudng dugc
lap di ldp lai trong Hién chuong thé hién mo6i lién hé
clia cc tli ndy v6i nhau. C6 thé lap luan rang, cum
ti nay cing nhu nhiing ti nay cung 4m chi vé mot
trang thai khong c6 xung dot va chién tranh. Nhung
néu dién gidi cum tu nay cung véi 16i néi dau va cac
diéu khoan khac trong Hién chuong, c6 thé thiy ring
né mang mot y nghia rong hon nhu vay. bDiéu 1.8 cho
ring ASEAN can phai ting phé vé6i “tat ca cdc moi de
doa, téi pham da qudc gia hay cac thach thic xuyén
bién giéi” Ngoai ra, ASEAN can dam bdo day 1a “khu
viic khong c6 vii khi hat nhan” va mot mdi trudng an
toan “khéng chét kich thich” Mt khac, muc tiéu ctia
ASEAN con dé cip dén su phon thinh va 8n dinh ctia
su phat trién kinh té, ning cao viéc bao vé moi trudng
va phat trién bén viing cho cdc thanh vién trong t6
chiic. Bén canh d6, ASEAN ciing chu trong vé viéc
bdo vé su phat trién ctia con ngudi, trong do, 16i néi
dau con nhic dén cac yéu t6 nhu “su khoé manh vé
tinh thén va thé€ chat, ké sinh nhai va sy thinh vugng
clia con ngudi” trong cdng dong ASEAN. Nhu vy, co
thé hiéu ring muc tiéu “an ninh, hoa binh, én dinh”
ctia ASEAN khong chi diing lai & viéc ddm bao khong
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xay ra xung dot chién tranh trong khu vuc, ASEAN
con hudng t6i tit ca cdc mdi de doa & tat ca céc linh
vuc (chinh tri, quén sy, kinh t& moéi trudng, va cac
linh viic khéc) ¢6 thé anh huéng khong nhiing d6i véi
cdc quoc gia ma con d6i véi tiing cd nhan trong cac
nudc thanh vién. Co thé néi day 1a mot muc tiéu rét
tham vong ctia t6 chtic nay. Do d9, trén co s6 clia viéc
chiing minh ring cdc xung dot tai bién Pong, cudc
khung hoang ti nan ngudi Rohingya, hodc cic mau
thuln khac trong khu vuc d3, dang hodc c6 kha ning
tac dong tiéu cuc dén cac vin dé viia dugc dé cap &
trén, ASEAN phai ¢é nhiém vu giai quyét cic xung
dot nay.

Nhu vay c6 thé khing dinh ring ASEAN, cling v6i tu
cach ly quoc té, c6 trach nhiém d6i v6i an ninh va hoa
binh khu vuc. Tuy nhién, di€u nay khong c6 nghia la
ASEAN c6 quyén st dung tét ca cac cong cu phap ly
dé thyc hién cam két ciia minh. Diéu nay da dugc Toa
ICJ] néu ra trong y kién tu vdn ctia minh nam 1949:
“Toa ra quyét dinh cubi cing ring T6 chiic quéc té
nay [UN] 1a mot chu thé [phép 1y] qudc té. Diéu nay
khong tuong dong véi viéc noi rang t6 chitc nay la mot
quéc gia, chic chan 1a n6é khong phai, hay noi ring
tu cach phap ly quoc té€ va quyén va nghia vu ctia né
giéng vé6i qudc gia. Tuong tu nhu viéc khong thé néi
rdng no 1a mot siéu qubc gia, hay bét ky cach dién ta
ndo c¢6 nghia nhu véy.... Trong khi cdc qudc gia s&
hitu mét cach tuyét d6i cac quyén va nghia vu dugc
cong nhan theo luat qudc té, quyén va nghia vu cta
mot thuc thé nhu T8 chiic nay (Lién Hiép Qudc) phai
phu thudc vao muc tiéu va chic niang dugc ghi nhan
rd rang hodc dugc ngu y trong cdc vin ban thanh lap
va dugc phiét trién trong cac hoat dong ctia nd” 13,
tr.9].

Do vay, d€ xem xét kha nang thuc hién trach nhiém
gili gin hoa binh va an ninh khu vuc ctia minh cén
phai nhin vao cic quyén nang phép ly cia ASEAN hay
céc cong cu phép ly ma ASEAN c6 thé st dung. Phan
tiép theo ctia bai viét sé phan tich vé vdn dé nay.

QUYEN NANG PHAP LY CUA ASEAN

C6 thé hiéu mét cach don gian ring quyén ning phéap
1y cia mot t6 chiic qudc té1a quyén luc hay quyén han
dé thuc hién dugc cdc muc tiéu ma cac qudc gia thanh
l4p da dé ra cho né. Cac hanh vi phép 1y nay c6 théla
viéc dua ra cic nghi quyét kéu goi cac bén trong mot
tranh chdp quéc té kiém ché, tranh viéc st dung vii luc
hay don gian la quyét dinh ngan sach cho mét co quan
trong t6 chic thuc hién hoat dong dugc giao hodc
phtic tap hon 12 viéc 1a stt dung quan doi cia minh dé
thuc hién céc chién dich gin gitt hoa binh 2>, Mot diéu
can luu y & day la nang luc phép ly nay chi phat sinh va
chiu sy diéu chinh ctia luit phap qudc t€ khi da khing
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dinh dugc tu cach phép ly cua t6 chiic qubc té. Sau
khi da xac dinh tu cach phap ly cia ASEAN cling véi
tradch nhiém git gin an ninh khu vyc ctia t6 chtic nay,
bai viét sé cén cii vao cac vian ban phép ly cia ASEAN
(trong dd, trong tdm la Hién chuong ASEAN) d€ xac
dinh cac cong cu ASEAN c6 thé sti dung dé thuc hién
cam két cia minh.

ASEAN c6 ba quyén ning quan trong dé thuc hién
muc tiéu gin gidi hoa binh an ninh khu vuc, bao gom:
(1) ra quyét dinh, (2) ky két cac hiép udc quoc gia té,
va (3) giai quyét tranh chap.

Ra quyét dinh

Mot trong nhiing thdm quyén quan trong ciia mot t6
chtic quéc téla viéc no b thé dua ra cic quyét dinh d6i
v6i cac van dé lién quan dén muc tiéu hoat dong cta
t6 chitc. Cac quyét dinh nay c6 thé mang tinh chét bat
budc chung déi véi cac qudc gia thanh vién hodc chi
mang tinh chat khuyén nghi. Ldy vi du cu thé ti Lién
hiép qudc, néu nhu Pai hoi dong 1a co quan chi cd
thé dua ra cic vin ban mang tinh dé xuit?%, cic quyét
dinh cia Hoi d6ng bao an mang tinh rang budc vé mit
phap 1y d6i véi tit ca thanh vién Lién hiép quéc 2.
Doivei ASEAN, co quan c6 thdm quyén ra quyét dinh
t6i cao 13 Hoi nghi thugng dinh ASEAN. Diéu 7 cta
Hién chuong ASEAN trao quyén quyét dinh cho Hoi
nghi thugng dinh d6i véi cac vin dé quan trong lién
quan dén muc tiéu hoat dong ciia ASEAN. Ngoai ra,
ASEAN ¢6 céc ¢ quan dugc thanh l4p v6i nhiém vy
thi hanh cdc quyét dinh ctia Hoi nghi thugng dinh
ASEAN. D6 1a Hoi dong diéu phdi ASEAN [2, p.8],
Céc hoi dong cong dong ASEAN [2, p-8], va Céac hoi
nghi bd trudng chuyén nganh [2, p.9]. Ngoai ra, viéc
diéu phdi gidm sat viéc thi hanh cdc quyét dinh nay
dugc giao cho ban thu ky ASEAN [, p.10]. Viéc phéi
hop thuc hién & cdp do qudc gia sé dugc Ban thu ky
quéc gia ASEAN [2, p.12] thuc hién.

Tu khi thanh 14p dén nay ASEAN da trai qua 33 lan
Hoi nghi thugng dinh; két qué cta cac Hoi nghi nay
thong thudng bao gém cic Tuyén b (Chairman’s
statement, Joint Statement, ...) hodc cdc van ban ghi
nhé (Memmorandum of Understanding). Pay la cac
van ban mang tinh chit dinh huéng chung cho toan
bo hoat dong cua t6 chic [2, p.4). Hoi nghi thugng
dinh ASEAN Ia co quan thé hién cao nhit muc do tap
trung chinh trj ctia ca t6 chiic va chju trach nhiém cho
tat ca hoat dong ctia cdc co quan bén dudi, tuy nhién
lai thi€u di tinh chat rang budc vé mit phép ly trong
cac van ban ban hanh.

Ky két hiép uéc quoc té
Cén cu theo Hién chuong, ASEAN la mot t6 chuc
qudc té dugc trang bi ning luc tham gia vao cic cam

két quéc t€ v6i tu cach chu thé. Diéu 41 khodn 7 cta
Hién chuong ASEAN khing dinh t6 chtic nay c6 thé
tham gia ky két cac hiép dinh véi cac nudc, hodc cac
t6 chtic va thé ché tiéu khu vuc trong khu viic va quéc
té. Cac hiép udc nay bao gdom (1) cdc hiép uéc ASEAN
ky két vi cac qudc gia hay cac t6 chiic quoc té khac va
(2) céc hiép udc ctia ASEAN ky két véi cdc qudc gia
thanh vién?!. Ngoai ra, Hién chuong ASEAN ciing
quy dinh nhiém vu cho tling co quan thuc hién toan
bd quy trinh cong viéc nay ti ddm phan dén thi hanh
hiép udc cia ASEAN.

Vé qua trinh dam phan va thong qua hiép udc quéc
té, ASEAN giao nhiém vu cho ba cd quan chinh. Pau
tién, Cac hoi nghi bg trudng chuyén nganh cling véi
Uy ban dai dién thudng truc ASEAN sé dé xudt viéc
ky két hiép u6c qudc té. Tiép dén Hoi nghi Ngoai
trudng (hodc tu than hodc thong qua Uy ban dai dién
thudng truc ASEAN) sé quyét dinh vé d€ xudt nay va
chi dinh mdt hodc nhiéu dai dién tham gia dam phan
[, p.1]. Trong sudt qué trinh dam phén, cac hoi nghi
bd trudng chuyén nganh va Uy ban dai dién thuong
truc ASEAN cén phai dugc cung cép thong tin, va Hoi
nghi ngoai trudng ASEAN & bét cti luc nao c6 thé dua
ranhiing huéng din thém cho qué trinh dam phén [ 2,
p-2]. Khi c¢6 ban du thio vé hiép udc nay, Hoi nghi bd
trudng chuyén nganh va Uy ban dai dién thuong truc
ASEAN sé xem xét va trinh 1én cho Hdi nghi ngoai
trudng ASEAN thong qua bing céch chi dinh Téng
thu ky ASEAN (hodc 1 ca nhéin dai dién) ky két va
thong qua Hiép udc nay (2, p-2-3].

Vé viéc thi hanh hiép udc quoc té da ky két, ASEAN
giao cho cic co quan bao gdm Hoi dong diéu phdi
ASEAN [2, p.8], cic cd quan chuyén nganh cdp bo
trudng ctia ASEAN [2, p.9], trong dé, Tong thu ky
ASEAN sé chiju trach nhiém diéu phéi va theo déi qud
trinh thyc hién cdc cam két qudc té nay cia ASEAN va
bdo cdo 1én Hoi nghi thugng dinh ASEAN héng nim
[2, p.10].

Tu phén tich trén, c6 thé dua ra mét s6 nhan xét vé
néng luc ky két hiép udc quoc té cia ASEAN nhu sau.
Th nhat, viéc ky két cac hiép udc quoc té cia ASEAN
chiu su chi ph6i manh mé cua cac thanh vién; bén
canh d¢, thu ky ASEAN khoéng doéng vai trd quan
trong trong quy trinh tham gia hiép uéc quéc té cna
ASEAN, hay tham chi khong dé xuit viéc ky két nay
v6i ASEAN. Tét cd moi quyét dinh lién quan dén hoat
dong nay déu dugc dua vé tham vén va quyét dinh
bédi ba co quan la Uy ban cac Pai dién thuong truc
ASEAN, cic co quan chuyén nganh cdp bo trudng
cta ASEAN va Hoi nghi ngoai truéng ASEAN. Cac
co quan nay c6 su tham gia ddy du cdc dai dién cic
qudc gia thanh vién va lam viéc dua trén co ché dong
thuén. Do d6, c6 thé n6i ring ASEAN chi c6 thé thuc
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hién chtic nidng nay néu c6 su dong y cuia tat ca cac
quéc gia thanh vién. Diéu nay con din dén mot hé
qué d6 la kho c6 thé xem xét trach nhiém trong cac
hanh vi ctia ASEAN.

Th hai, toan by quy trinh tham gia vao hiép uéc quoc
t€ ctia ASEAN tii khi dam phan dén luc thong qua la
mot qud trinh dai dong va phic tap. Viéc thi hanh
cac cam két qudc t€ cang 1a mot vdn d€ kho khin
khi khong ¢ mét co quan nao ctia ASEAN c6 chtic
nang lap phéap (law-making powers). Tuy Téng thu
ky ASEAN c6 nhiém vu phai bao cao vé€ viéc thi hanh
cac cam két quoc t€ ctia ASEAN, viéc xem xét danh
gid viéc thi hanh nay déu dugc quyét dinh boi Hoi
nghi thugng dinh ASEAN, noi ma cic nguyén tha
qudc gia thanh vién chi nhom hop hai lan trong mot
ndm. Do viy, Zatil Aqilah Metassan, B9 truéng Bo
Tu phdp Brunei, nhin xét ring tha tuc thi hanh céac
cam két quéc té€ cia ASEAN 1a khong thuc té va thim
chi khong thé thyc hién dugc?’.

Céc nhén dinh trén cang tré nén dung din hon dya
trén thuc té€ 13 cac hiép udc qudc té€ dugce ky két sau
khi c6 Hién chuong ctia cdc nudc ASEAN nhiéu hon
rat nhiéu so véi cac hiép udc quoc té€ dugc ky két bai
ASEAN, nhu la 1t8 chiic qudc té. Cu thé, s6 lugng cac
cam két qudc t€ dugc ky két boi cac qubc gia thanh
vién ASEAN chiém 62% t6ng s6 cac hiép udc qudc té
ctia ASEAN 8,

Co ché gidi quyét tranh chap

Khac véi hai t6 chic qudc t€ khu vuc l1a Lién minh
chau Au (EU) va Lién minh chau Phi (AU), ASEAN
khoéng thanh 14p mot toa 4n chuyén d€ giai quyét cac
tranh chép lién quan dén khu vic ciia minh. Tuy vy,
trong Hién chuong ASEAN va Nghi dinh thu vé co
ché giai quyét tranh chép trong hién chuong ASEAN
(goi tat 1a Nghi dinh thu 2017), ASEAN dua ra cic
bién phép gidi quyét tranh chdp ctia minh bao gom :
tham vén, dan xé€p, trung gian, hoa giai va trong tai.
Mit khac, 6 cic m6i quan hé trén céc linh vuc khac
nhau cac qudc gia ASEAN c6 thé c6 cic co ché riéng
theo tiing van ban [2, p-15]. Viduy, céc tranh chép lién
quan dén hop tic kinh t&€ ASEAN c6 Nghi dinh thu
vé ting cudng giai quyét tranh chdp [, p.15]. Con
d6i véi cac tranh chép khac ngoai cac tranh chép lién
quan dén viéc ap dung va giai thich cdc vin ban phap
ly cia ASEAN, cdc quéc gia thanh vién phai giai quyét
céc bt dong cia minh béng cic bién phép hoa binh
da dugc néu ra trong Hiép udc than thién va hgp tac
& Dong Nam A 1976.

C6 thé nhan thdy ASEAN hay cic co quan ASEAN c6
vai tro nhét dinh trong qua trinh giai quyét tranh chdp.
Vai tro dau tién do la viéc diéu phdéi cac hoat dong
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gidi quyét tranh chdp. Hau nhu tit ci cac giai doan
trong cac thu tuc clia cac bién phap giai quyét tranh
chdp ctia ASEAN déu phai dugc thong bao dén Tong
thu ky ASEAN va T6ng thu ky phai c6 trach nhiém
ho trg vé mat phdp ly, ky thuét, va cic vin dé khac
6 lién quan dén tranh chdp trong suét qud trinh trén
[, p.3]. Ngoai ra, cong viéc giam sat qua trinh thuc
hién cac cam két trong hiép dinh hodc quyét dinh giai
quyét tranh chdp ciing dugc giao phé cho Téng thu ky
ASEAN [2, p.16]. Tiép dén, viéc dé xudt va chi dinh
cac bién phép gidi quyét tranh chép dugc giao cho hai
co quan quyén luc nhét cia ASEAN la Hoi dong diéu
phoi ASEAN va Hoi nghi Thugng dinh ASEAN. Bén
canh d¢, Chu tich ASEAN va Téng thu ky ASEAN c6
thé dugc yéu cdu lam trung gian, hoa giai trong cac
tranh chép ctia cac quéc gia thanh vién?,

Mic du vay, cho dén hién nay khi cac qudc gia thanh
vién ASEAN khi c6 xdy ra tranh chdp déu khong st
dung dén co ché ctia ASEAN. Campuchia va Thai Lan
khi c6 tranh chép cht quyén d6i v6i dén Preah Vihear
da stt dung Toa an quoc t€ va hoan toan khong dé cap
dén TAC 1976 trudc Toa?. Tuong tu, khi Malaysia

6 tranh chdp véi Indonesia>! 2

va Singapore~“ cling
da dit niém tin vao Toa an cdng ly quéc té (ICJ) hon
la cac co ché do ASEAN thanh lap. Hay gin day nhat,
Philippines da sti dung co ché trong tai trong Cong
uéc lut bién 1982 d€ gidi quyét tranh chép tai Bién
Dboéng véi Trung Qudc [2, p-15], méc du céc tranh
chép nay ciing lién quan dén nhiéu quéc gia ASEAN
va ASEAN ciing ddc biét quan tdm dén van dé nay.

KET LUAN

Céc t6 chiic qudc té tai cdc khu vuc c6 nhiing lgi thé
trong viéc giti gin hoa binh va an ninh cua khu vuc
minh. Cyu Téng thu ky Lién hiép qudc Ban Ki-moon
da nhan xét ring céc tS chiic qudc té khu vic déng vai
tro quan trong trong viéc ngén chan va giai quyét hiéu
qué cac xung dot xay ra trong khu vyc ctia minh33,
Mot vi du thanh céng dién 1a Lién minh chau Au (EU).
Vao ndm 2012 EU da dugc trao giai Nobel hoa binh
cho nhiing né luc ctia minh vé viéc giti gin hoa binh
cho luc dia chau Au, noi tling c6 lich stt ddm mau vé
chién tranh va xung dét 3,

ASEAN la t6 chiic qudc t€ 1au doi nhét va cing 1a t6
chtic quéc té 16n nhit khu vic Dong Nam A. Tu khi
c6 Hién chuong, ASEAN da c6 tu cach phap ly r6 rang
va trd thanh mét chu thé doc 1ap trong hé théng phap
1y quéc té. TS chiic nay ciing da dugc trang bi nhiing
quyén ning phap ly quan trong d€ giai quyét cc tranh
chép trong khu vic ma minh chiju trach nhiém. Do
d6, ASEAN cén phai thuc su tdn dung nhiing lgi thé
ctia minh d€ thyc hién nghia vu giti gin an ninh cta
khu viic Dong Nam A.
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Tuy nhién, tit cdc phén tich trén c6 thé thiy ring
ASEAN van chua st dung hiéu qua cic quyén ning
phép Iy ma minh c6 dugc dé€ c6 thé thuc hén trach
nhiém bao vé an ninh va hoa binh khu vuc. Thét vay,
céc vin ban ban hanh trong ASEAN khong c6 gid tri
phap ly rang budc d6i véi cac thanh vién. S6 lugng
hiép udc qudc té duge ky két bsi ASEAN, nhu mot t6
chtic quoc té, khong dédng ké so véi céc hiép ude duge
ky két béi cac thanh vién ctia Hiép hoi. Dac biét, chua
c6 mot qudc gia thanh vién nao vén dung co ché giai
quyét tranh chép ctia ASEAN d¢€ gidi quyét cic xung
dot ctia minh. Do d6 dan dén hién tugng 1a gdn nhu
khong thdy dugc vai tro quan trong ciia ASEAN trong
cdc van dé lién quan dén an ninh khu vyc.

Mic du vay, sau khi da xac dinh dugc ring gin git
hoa binh va an ninh khu vuc 1 mét trdch nhiém cta
t8 chiic, ngoai cac quyén nang phap ly ma ASEAN da
néu, ASEAN cén can nhic viéc st dung cdc cong cu
phép ly khéc dé thuc hién trach nhiém nay. Trong d6
6 ca viéc yéu ciu cac Toa an qudc té€ cho y kién tu vin
dé cac vin dé phép Iy ctia cac xung dot khu vuc.

LOI CAM ON

Tac gia bai viét chan thanh cam on su déng gop ctia cd
Nguyén Thi Hong Van, sinh vién Trdn Nguyén Quynh
Nhu va Nguyén Thi Thanh Tric, khoa Quan hé quéc
té, Truong dai hoc KHXH&NYV, TPHCM, vao bai viét.
Bai viét nam trong cong trinh nghién ctiu khoa hoc
thudc dé tai cdp co s& clia tac gia tai truong Khoa hoc
xa hoi va Nhan van, Tp. H6 Chi Minh. Ma s6 dé tai:
TC2020-06

DANH MUC TU VIET TAT

ASEAN (Association of Southeast Asian Nations)
Hiép hoi cic quic gia Dong Nam A

AU (African Union) Lién minh chau Phi

DARIO (Draft Articles on the Responsibility of Inter-
national Organizations) Dy thao luat vé trach nhiém
cta céc t6 chic qudc té

EU (European Union) Lién minh chau Au

ICJ (International Court of Justice) Toa 4n cong ly
qudc té

IMF(International Monatery) Fund Quy tién té quoc
té

ILO (International Labour Organization) T6 chtic lao
dong qudc té

ITLOS (International Tribunal for Law of the Sea) Toa
an luat bién qudc té

SCO (Shanghai Cooperation Organization) T6 chuc
hop tac Thugng Hai

TAC (Treaty of Amity and Cooperation in Southeast
Asia) Hiép uéc than thién va hgp tac Pong Nam A
UN (United Nations) Lién hiép quéc

UNESCO (United Nations Educational Scientific and
Cultural Organizations) T6 chtc gido duc, khoa hoc
va vin hod Lién hiép qudc

WB (World Bank) Ngan hang thé gi6i

WEF (World Economic Forum) Dién dan kinh té Thé
gioi

TUYEN BO XUNG POT LOI iCH

Ban thao nay khong c6 xung d6t vé loi ich.

TUYEN BO PONG GOP CUA TAC GIA

Tac gia thuc hién bai viét bing cic phuong phép
nghién ctiu khoa hoc ctia nganh luat hoc (phan tich,
giai thich va ap dung cac diéu khoan trong cic céng
udc quoc té), va cac phuong phap nghién ctiu co ban
khéc nhu téng hgp va phan tich tailiéu, va so sanh cac
trudng hop dién hinh.

TAI LIEU THAM KHAO

1. Minh B. ASEAN d& phat trién nhu thé nao sau 50 ndm?
VNEconomy. [Online] [ngay 7/8/2017]. 2017;Available from:
http://vneconomy.vn/the- gioi/asean-da- phat-trien- nhu- the-
nao-sau-50-nam-2017080707458797.htm.

2. Hiép héi cac quéc gia Pong Nam A (ASEAN). Hién chuong
ASEAN. [Online]. 2008;Available from: https://asean.org/
storage/images/archive/publications/ ASEAN- Charter.pdf.

3. Sukma R. Vai trd clia ASEAN trong viéc gidi quyét tranh chap
Bién Dong. nghiencuubiendong. [Onlinel[Ngay 2/8/2012].
2012;Available from: http://nghiencuubiendong.vn/tin-ncbd/
2784-vai- tro- ca- asean- trong- vic- gii- quyt- tranh- chp- bin-
Ollg.

4. Collinson G, Roberts CB. The South China Sea and Australia’s
Regional Security Environment. National Security College Oc-
casional Paper. 2013;5(1):34-39.

5. Thuy NTT. Thai do va phan tng quéc té déi véi phan quyét
clia Toa trong tai tranh chdp & Bién Pong va tac dong téi
viéc gidi quyét tranh chdp & vung bién nay. Nghiencuubien-
dong.vn. [Online][Ngay 20/7/2018]. 2018;Available from: http:
/Inghiencuubiendong.vn/nghien- cuu-vietnam/7017- thai- do-
va-phan-ung- quoc-te- toa- trong-tai- bien- dong-va-tac- dong.

6. Chesterman S. ASEAN c6 t6n tai hay khéng? Hiép hoi cac
quéc giaDong Nam A véi tu cach phap ly quéc té? Luat quéc
té va hoc thuyét phap Iy . 2008;1(1). Available from: http://lsr.
nellco.org/nyu_plltwp/83.

7. Klabbers J. An Introduction to International Organizations
Law. New York: Cambridge University Press. Chuong 3. 2002;.

8. Browlie I. Principles of Public International Law (Cac Nguyén
téc clia Cong Phap qudc té). 5th Ed. Oxford: Clarendons Press.
1998;.

9. Shaw M. International law. New York: NXB Cambridge. 2017;.

10. Klabbers J. An Introduction to International Organizations
Law. New York: Cambridge University Press. 2002;p. 53.

11. Klabbers J. Advanced Introduction to the Law of International
Organizations. Massachusetts: Elgar Press. 2015;p. 21. Avail-
able from: https://doi.org/10.4337/9781782540953.

12. Seyester F.  Tu cach phép ly khach quan cla cac quéc té
da guéc gia: ndng luc cta ching c6 that su phu thudc vao
cac hiép udc thanh 1ap nén ching hay khéng? Copenhagen:
Copenhagen University Press. 1963;p. 47.

13. Vu kién B6i thudng cho nhiing thiét hai do hoat déng cua
Lién hiép quéc, Reparation for Injuries suffered in the ser-
vice of the United Nations, Advisory Opinion, [1949], ICJ Rep.
1949;p. 9. Available from: https://www.icj-cij.org/files/case-
related/4/004-19490411- ADV-01-00-EN.pdf.

1005


http://vneconomy.vn/the-gioi/asean-da-phat-trien-nhu-the-nao-sau-50-nam-2017080707458797.htm
http://vneconomy.vn/the-gioi/asean-da-phat-trien-nhu-the-nao-sau-50-nam-2017080707458797.htm
https://asean.org/storage/images/archive/publications/ASEAN-Charter.pdf
https://asean.org/storage/images/archive/publications/ASEAN-Charter.pdf
http://nghiencuubiendong.vn/tin-ncbd/2784-vai-tro-ca-asean-trong-vic-gii-quyt-tranh-chp-bin-ong
http://nghiencuubiendong.vn/tin-ncbd/2784-vai-tro-ca-asean-trong-vic-gii-quyt-tranh-chp-bin-ong
http://nghiencuubiendong.vn/tin-ncbd/2784-vai-tro-ca-asean-trong-vic-gii-quyt-tranh-chp-bin-ong
http://nghiencuubiendong.vn/nghien-cuu-vietnam/7017-thai-do-va-phan-ung-quoc-te-toa-trong-tai-bien-dong-va-tac-dong
http://nghiencuubiendong.vn/nghien-cuu-vietnam/7017-thai-do-va-phan-ung-quoc-te-toa-trong-tai-bien-dong-va-tac-dong
http://nghiencuubiendong.vn/nghien-cuu-vietnam/7017-thai-do-va-phan-ung-quoc-te-toa-trong-tai-bien-dong-va-tac-dong
http://lsr.nellco.org/nyu_plltwp/83
http://lsr.nellco.org/nyu_plltwp/83
https://doi.org/10.4337/9781782540953
https://www.icj-cij.org/files/case-related/4/004-19490411-ADV-01-00-EN.pdf
https://www.icj-cij.org/files/case-related/4/004-19490411-ADV-01-00-EN.pdf

Tap chi Phdt trién Khoa hoc va Céng nghé - Khoa hoc Xd héi va Nhdn vén, 5(2):999-1007

14.

20.

21.

22.

23.

ASEAN. Vientian Action Program. [Online]. 2004;Available
from:  https://www.asean.org/storage/images/archive/ VAP-
10th%20ASEAN%20Summit.pdf.

. ASEAN. Kuala Lumpur Declaration on the Establishment

of the ASEAN Charter. [Online]. 2005;Available from:
https://asean.org/?static_post=kuala-lumpur-declaration-
on-the-establishment- of- the-asean- charter-kuala-lumpur-
12-december-2005.

. ASEAN. Terms of Reference of the Eminent persons groups

on the ASEAN Charter. [Online]. 2012;Available from:
https://asean.org/?static_post=terms- of-reference- of- the-
eminent- persons- group- epg- on-the-asean- charter.

. ASEAN. Report of the Eminent persons groups on the ASEAN

Charter. [Online]. 2007;Available from: https://www.asean.org/
wp-content/uploads/images/archive/19247.pdf.

. ASEAN. Chairperson’s statement of the 12th ASEAN Summit.

[Online]. 2007;Available from: https://asean.org/?static_post=
chairperson-s- statement- of- the- 12th-asean- summit- he- the-
president- gloria- macapagal-arroyo-one- caring-and- sharing-
community.

. ASEAN. Rules of the Procedure for the Conclusion of Interna-

tional Agreements by ASEAN. [Online]. 2010;Available from:
https://www.asean.org/storage/images/archive/documents/
ROP%20for%20Conclusion%200f%20International %
20Agreements%20by%20ASEAN.pdf.

ASEAN. Agreement on the Privileges and Immunities of the
Association of Southeast Asian Nations. [Online]. 2009;Avail-
able from: http://agreement.asean.org/media/download/
20140416012939.pdf.

ASEAN. Agreement between the Government of the Republic
of Indonesia and the Association of Southeast Asian Nations
(ASEAN) on Hosting and Granting Privileges and Immunities
to the ASEAN Secretariat. [Online]. 2012;Available from: http:
/lagreement.asean.org/media/download/20140416010338.pdf.
ASEAN. Joint Statement of the 3rd ASEAN-US leaders meet-
ing. [Online]. 2011;Available from: http://asean.org/joint-
statement- of-the- 3rd-asean-us-leaders- meeting-2/.

ASEAN. Memorandum of Understanding between ASEAN
and the UN on ASEAN-UN Cooperation. [Online]. 2007;Avail-
able from: https://asean.org/wp-content/uploads/2017/12/

1006

24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

2007-Memorandum-of- Understanding-between- ASEAN-
and- the- UN-on- ASEAN- UN-Cooperation.pdf.

Stefano SI. Cac hiép udc d6i ngoai ctia ASEAN: Hoi nhap théng
qua Luat phap- Vai trd cta Luat va cac nguyén tic phap luat
trong van dé hoi nhap ctia ASEAN. New York: Cambridge Uni-
versity Press. 2015;80.

Ryngaert C, Dekker IF, Wessel RA, Wouters J. Cac phan quyét
vé luét cac t6 chic quéc té. New York: Cambridge University
Press. 2016;p. 67.

Chuong IV, Hién chuong Lién hiép quéc;Available from:
https://thuvienphapluat.vn/van-ban/Van-hoa- Xa-hoi/Hien-
Chuong-Lien-hop-quoc-1945-229045.aspx.

Metassan ZA. Thi hanh cac hiép udc quéc té can cd vao
Hién chuong ASEAN. Hoi nghj ctia Pai hoi dong cda Hiép hoi
Luat ASEAN lan thd 11, ngay 15-17/2/2012;Available from:
https://www.aseanlawassociation.org/11GAdocs/workshop4-
brunei.pdf.

Cremona M, Kleimann D, et al. ASEAN's external agreements:
Law, Practice and the Quest for Collective Action, Cambridge:
Cambridge University Press. 2015;p. 86. Available from: https:
//doi.org/10.1017/CBO9781316181324.

Beckman R. Promoting Compliance: The Role of Dispute Set-
tlement and Monitoring Mechanism in ASEAN Instruments,
Cambridge: Cambridge University Press. 2016;p. 62. Available
from: https://doi.org/10.1017/CB0O9781316534700.

Vu kién vé cht quyén déi vai cac dao Pulau Ligitan va Pulau
Sipadan, ICJ Report. 2001;Available from: https://www.icj-cij.
org/en/case/102.

Vu kién vé chli quyén déi véi cac thuc thé Pedra Branca/Pulau
Batu Puteh, Middle Rocks va South Ledge, ICJ Report.
2008;Available from: https://www.icj-cij.org/en/case/130.

Vu kién Bién Déng, Toa trong tai phu luc VIl Céng udc Luat
bién 1982, PCA Report,. 2016;Available from: https://pca-cpa.
org/en/cases/7/.

Tuyén b3 clia Ban Ki-moon trudc cudc tranh ludn clia Hoi dong
bao an Lién hiép quéc (SC/9136), ngay 6 thang 11 nam 2007;.
Europa. Lién minh chau Au nhan gidi thuéng Nobel
Hoa Binh nam 2012. [Online]. 2012;Available from:
https://europa.eu/european- union/about-eu/history/2010-
today/2012/eu-nobel_en.


https://www.asean.org/storage/images/archive/VAP-10th%20ASEAN%20Summit.pdf
https://www.asean.org/storage/images/archive/VAP-10th%20ASEAN%20Summit.pdf
https://asean.org/?static_post=kuala-lumpur-declaration-on-the-establishment-of-the-asean-charter-kuala-lumpur-12-december-2005
https://asean.org/?static_post=kuala-lumpur-declaration-on-the-establishment-of-the-asean-charter-kuala-lumpur-12-december-2005
https://asean.org/?static_post=kuala-lumpur-declaration-on-the-establishment-of-the-asean-charter-kuala-lumpur-12-december-2005
https://asean.org/?static_post=terms-of-reference-of-the-eminent-persons-group-epg-on-the-asean-charter
https://asean.org/?static_post=terms-of-reference-of-the-eminent-persons-group-epg-on-the-asean-charter
https://www.asean.org/wp-content/uploads/images/archive/19247.pdf
https://www.asean.org/wp-content/uploads/images/archive/19247.pdf
https://asean.org/?static_post=chairperson-s-statement-of-the-12th-asean-summit-he-the-president-gloria-macapagal-arroyo-one-caring-and-sharing-community
https://asean.org/?static_post=chairperson-s-statement-of-the-12th-asean-summit-he-the-president-gloria-macapagal-arroyo-one-caring-and-sharing-community
https://asean.org/?static_post=chairperson-s-statement-of-the-12th-asean-summit-he-the-president-gloria-macapagal-arroyo-one-caring-and-sharing-community
https://asean.org/?static_post=chairperson-s-statement-of-the-12th-asean-summit-he-the-president-gloria-macapagal-arroyo-one-caring-and-sharing-community
https://www.asean.org/storage/images/archive/documents/ROP%20for%20Conclusion%20of%20International%20Agreements%20by%20ASEAN.pdf
https://www.asean.org/storage/images/archive/documents/ROP%20for%20Conclusion%20of%20International%20Agreements%20by%20ASEAN.pdf
https://www.asean.org/storage/images/archive/documents/ROP%20for%20Conclusion%20of%20International%20Agreements%20by%20ASEAN.pdf
http://agreement.asean.org/media/download/20140416012939.pdf
http://agreement.asean.org/media/download/20140416012939.pdf
http://agreement.asean.org/media/download/20140416010338.pdf
http://agreement.asean.org/media/download/20140416010338.pdf
http://asean.org/joint-statement-of-the-3rd-asean-us-leaders-meeting-2/
http://asean.org/joint-statement-of-the-3rd-asean-us-leaders-meeting-2/
https://asean.org/wp-content/uploads/2017/12/2007-Memorandum-of-Understanding-between-ASEAN-and-the-UN-on-ASEAN-UN-Cooperation.pdf
https://asean.org/wp-content/uploads/2017/12/2007-Memorandum-of-Understanding-between-ASEAN-and-the-UN-on-ASEAN-UN-Cooperation.pdf
https://asean.org/wp-content/uploads/2017/12/2007-Memorandum-of-Understanding-between-ASEAN-and-the-UN-on-ASEAN-UN-Cooperation.pdf
https://thuvienphapluat.vn/van-ban/Van-hoa-Xa-hoi/Hien-Chuong-Lien-hop-quoc-1945-229045.aspx
https://thuvienphapluat.vn/van-ban/Van-hoa-Xa-hoi/Hien-Chuong-Lien-hop-quoc-1945-229045.aspx
https://www.aseanlawassociation.org/11GAdocs/workshop4-brunei.pdf
https://www.aseanlawassociation.org/11GAdocs/workshop4-brunei.pdf
https://doi.org/10.1017/CBO9781316181324
https://doi.org/10.1017/CBO9781316181324
https://doi.org/10.1017/CBO9781316534700
https://www.icj-cij.org/en/case/102
https://www.icj-cij.org/en/case/102
https://www.icj-cij.org/en/case/130
https://pca-cpa.org/en/cases/7/
https://pca-cpa.org/en/cases/7/
https://europa.eu/european-union/about-eu/history/2010-today/2012/eu-nobel_en
https://europa.eu/european-union/about-eu/history/2010-today/2012/eu-nobel_en

Science & Technology Development Journal - Social Sciences & Humanities, 5(2):999-1007
Open Access Full Text Article Research Article
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ABSTRACT

After more than 50 years of existence and development, the Association of Southeast Asian Nations
(ASEAN) has established itself as one of the significant players in the international community. This
oldest as well as biggest international organization was believed to be the 5 most substantial
QR code and download this article economy in the world in 2020. Apart from contributing to the economic development of the re-
gion, ASEAN has also paid great attention to its political goals, one of which is to maintain and
enhance peace, security and stability in the Southeast Asian region. With respect to this function,
ASEAN has been excoriated for its ineffective performance and indolent reactions to regional pre-
carious situations such as the Myanmar's Rohingya crisis and the chronic disputes in the East Sea.
Hence, most criticisms called for a more compelling and active ASEAN in order to fulfill its role as
a guardian of regional peace and security. Simon Chesterman, Dean of the Faculty of Law, Na-
tional University of Singapore, posed a question: ““does ASEAN exist?" In order to answer to such
a broad question, this paper analyse the legal personality of ASEAN under the light of international
law, which confirms the independence of ASEAN fromm member states as an actor of international
system. Next, the paper examine the legal powers of ASEAN used to respond to regional security
related issues. Finally, the paper establishes that ASEAN has legal obligation to settle any disputes
that affect the peace and security of the region.
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